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(d)(2)(ii) of this section, before the
Service revokes or suspends an ap-
proval, the organization shall be noti-
fied by the Service of the proposed ac-
tion and the reason(s) therefor and
shall be given an opportunity for a
hearing. Before the Service initiates a
hearing, it may, at its discretion, give
the organization an opportunity to
present its views on the proposed ac-
tion and the reason(s) therefor in an in-
formal conference. If a consent agree-
ment is reached during the informal
conference, no formal adjudicatory
proceedings shall be initiated.

(The information collection requirements
contained in paragraph (b) were approved by
the Office of Management and Budget under
control number 0580-0012)

[49 FR 30915, Aug. 2, 1984, as amended at 54
FR 5924, Feb. 7, 1989]

§800.198 Contracts.

(a) Services contracted and who may
apply. The Service may enter into a
contract with any person, State, or
governmental agency to perform on an
occasional basis:

(1) Specified official sampling, lab-
oratory testing, or other similar objec-
tive technical activities involved in the
testing of grain for official factors or
official criteria, and

(2) Monitoring activities in foreign
ports with respect to export grain that
has been inspected and weighed under
the Act.

(b) Restrictions—(1) Conflict of interest.
A person, State or governmental agen-
cy with a conflict of interest prohibited
by section 11 of the Act or §800.199 shall
not be eligible to enter into a contract
with the Service.

(2) Appeal service. An agency or em-
ployees of agencies shall not be eligible
to enter into a contract with the Serv-
ice to obtain samples for, or to perform
other services involved in appeal in-
spection or Board appeal inspection
services. However, agencies may for-
ward file samples to the Service in ac-
cordance with §800.156(d).

(3) Monitoring services. Agencies, em-
ployees of agencies, organizations, em-
ployees of organizations, and other per-
sons that regularly provide official
services to persons who export grain
from the United States are eligible to
enter into a contract with the Service

§800.199

to perform monitoring services on ex-
port grain in foreign ports only if they
are under Service employees’ direct su-
pervision during monitoring activities.

(c) When and how to apply. An appli-
cation for a contractual arrangement
shall: (1) Be typewritten or legibly
written in English; (2) conform to the
invitation to bid or other instructions
issued by the Service or be filed on a
form furnished by the Service; (3) show
or be accompanied by documents which
show any information requested by the
Service; and (4) be signed by the appli-
cant or its chief operating officer. All
contracts shall be issued by the De-
partment and shall follow Depart-
mental procedures.

(d) Termination and renewal. A con-
tract with the Service shall terminate
annually unless othewise provided in
the contract. A contract may be re-
newed in accordance with Depart-
mental procedures.

(e) Cancellation. A contract may,
upon request of the governmental
agency or person that entered into the
contract with the Service, be canceled
by the Department in accordance with
the terms of the contract or Depart-
mental procedures and regulations.

(The information collection requirements
contained in paragraph (c) were approved by
the Office of Management and Budget under
control number 0580-0012)

[49 FR 30915, Aug. 2, 1984, as amended at 50
FR 18989, May 6, 1985; 54 FR 5924, Feb. 7, 1989]

§800.199 Conflict-of-interest provi-
sions.

(a) Meaning of terms. For the purpose
of this section, the following terms
shall have the meaning given for them
below:

(1) Grain business. The term ‘‘grain
business’ shall include (i) any entity
that is engaged in the commercial
transportation, storage, merchandising
or other commercial handling of grain,
which includes: The commercial buy-
ing, selling, transporting, cleaning, ele-
vating, storing, binning, mixing, blend-
ing, drying, treating, fumigating, or
other preparation of grain (other than
as a grower of grain or the disposition
of inspection samples); the cleaning,
treating, or fitting of carriers or con-
tainers for transporting or storing of
grain; the merchandising of equipment
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§800.199

for cleaning, drying, treating, fumigat-
ing, or other processing, handling, or
storing of grain; the merchandising of
grain inspection and weighing equip-
ment (other than the buying or selling
by an agency or official personnel of
the equipment for their exclusive use
in the performance of their official in-
spection or Class X or Class Y weighing
services); and the commercial use of of-
ficial inspection and Class X or Class Y
weighing services and (ii) any board of
trade, chamber of commerce, grain ex-
change, or other trade group composed,
in whole or in part, of one or more such
entities.

(2) Interest. The term ‘‘interest’” when
used with respect to an individual,
shall include the interest of a spouse,
minor child, or blood relative who re-
sides in the immediate household of
the individual.

(3) Related. The term ‘‘related” when
used in reference to a business or gov-
ernmental entity means an entity that
owns or controls another entity, or is
owned or controlled by another entity,
or both entities are owned or con-
trolled by another entity.

(4) Substantial stockholder. The term
“‘substantial stockholder’” means any
person holding 2 per centum or more,
or 100 shares or more of the voting
stock of the corporation, whichever is
the lesser interest.

(b) Prohibited conflicts of interest. Un-
less waived on a case-by-case basis by
the Administrator under section
11(b)(5) or the Act, the following con-
flicts of interest for a business or asso-
ciation are prohibited:

(1) Agency and contractor. No agency
or contractor, or any member, director,
officer, or employee thereof, and no
business or governmental entity re-
lated to any such agency or contractor,
shall be employed in or otherwise en-
gaged in, or directly or indirectly have
any stock or other financial interest
in, any grain business or otherwise
have any conflict of interest specified
in §800.187(b).

(2) Grain business. No grain business
or governmental entity conducting any
such business, or any member, direc-
tor, officer, or employee thereof, and
no other business or governmental en-
tity related to any such entity, shall
operate or be employed by, or directly
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or indirectly have any stock or other
financial interest in, any agency or
contractor.

(3) Stockholder in any agency or con-
tractor. No substantial stockholder in
any agency or contractor shall be em-
ployed in or otherwise engaged in, or
be a substantial stockholder in, any
grain business, or directly or indirectly
have any other kind of financial inter-
est in any such business or otherwise
have any conflict of interest specified
in §800.187(b).

(4) Stockholder of a grain business. No
substantial stockholder in any grain
business shall operate or be employed
by or be a substantial stockholder in,
or directly or indirectly have any other
kind of financial interest in an incor-
porated agency or contractor.

(5) Gratuity. No person described in
paragraph (b)(1) of this section shall
give to or accept from a person de-
scribed in paragraph (b)(2) of this sec-
tion any gratuity, and no person de-
scribed in paragraph (b)(2) of this sec-
tion shall give to or accept from a per-
son described in paragraph (b)(1) of this
section any gratuity. A ‘‘gratuity’ is
defined in §800.187(a).

(c) Ezxempt conflicts of interest—(1)
Agency and contractor. An agency or
contractor may use laboratory or office
space or inspection, weighing, trans-
portation, or office equipment that is
owned or controlled, in whole or in
part, by a grain business or related en-
tity when the use of the space or equip-
ment is approved by the Service for the
performance of onsite official services
under the Act.

(2) Financial institution. A bona fide
financial institution that has a finan-
cial relationship with one or more
grain businesses or related entities
may have a financial relationship with
an agency, contractor, or related agen-
cy.

(3) Grain business. A grain business or
related entity may furnish laboratory
or office space or inspection, weighing,
transportation, or office equipment for
use by an agency, contractor, or field
office when use of the space or equip-
ment is approved by the Service for the
performance of onsite official inspec-
tion or weighing services.

(d) Disposition of a conflict of interest.
Upon being informed that a prohibited
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conflict of interest exists in the owner-
ship, management, or operation of an
agency and that remedial action is re-
quired, the agency shall take imme-
diate action to resolve that conflict of
interest and inform the Service of the
action taken. An agency which believes
that remedial action will cause undue
economic hardship or other irreparable
harm may request a waiver by for-
warding to the Service a written state-
ment setting forth the facts, the cir-
cumstances, and the reasons for re-
questing a waiver.

[49 FR 30915, Aug. 2, 1984]

SUPERVISION, MONITORING, AND
EQUIPMENT TESTING

§800.215 Activities that shall be super-
vised.

(a) General. Supervision of the activi-
ties described in this section shall be
performed in accordance with the in-
structions.

(b) Administrative activities. Adminis-
trative activities subject to supervision
include but are not limited to (1) pro-
viding staffing, equipment, and facili-
ties for performing authorized services;
(2) dismissing requests for services and
withholding requested services; (3)
maintaining official records; (4) assess-
ing and collecting fees; (5) rotating of-
ficial personnel; (6) implementing in-
structions for (i) recruiting official per-
sonnel, (ii) training and supervising of-
ficial and approved personnel, (iii)
work performance and work production
standards; and (7) supervising and mon-
itoring.

(¢) Technical activities—(1) Equipment
testing activities. Equipment testing ac-
tivities subject to supervision include
but are not limited to (i) implementing
(A) the equipment performance re-
quirements in parts 801 and 802 of this
chapter and (B) the instructions for the
operation of equipment used under the
Act and for performing equipment-test-
ing activities and (ii) performing equip-
ment-testing activities by official per-
sonnel or by approved scale testing or-
ganizations.

(2) Inspection activities. Inspection ac-
tivities subject to supervision include
but are not limited to (i) implementing
(A) the Official U.S. Standards for
Grain, (B) official criteria, and (C) in-

§800.216

structions for the performance of in-
spection activities and (ii) performing
stowage examination, sampling, lab-
oratory testing, grading, and certifi-
cation activities by official personnel.

(38) Weighing activities. Weighing ac-
tivities subject to supervision include
but are not limited to (i) implementing
(A) uniform weighing procedures and
(B) instructions for the performance of
weighing activities and (ii) performing
(A) stowage examination, sampling
(sacked grain), weighing, and certifi-
cation activities by official personnel
and (B) by approved weighers of weigh-
ing activities.

(4) Testing of prototype equipment ac-
tivities. Prototype or proposed equip-
ment is tested to determine whether
the equipment will improve the per-
formance of activities under the Act.
Prototype equipment-testing activities
subject to supervision include but are
not limited to (i) implementing in-
structions for the testing of prototype
equipment, (ii) testing prototype
equipment by official personnel, and
(iii) approving or denying the use of
prototype equipment for use under the
Act.

§800.216 Activities that shall be mon-
itored.

(a) General. Each of the administra-
tive and technical activities identified
in §800.215 and the elevator and mer-
chandising activities identified in this
section shall be monitored in accord-
ance with the instructions.

(b) Grain merchandising activities.
Grain merchandising activities subject
to monitoring for compliance with the
Act include but are not limited to (1)
failing to promptly forward an export
certificate; (2) describing grain by
other than official grades; (3) falsely
describing export grain; (4) falsely
making or using official certificates,
forms, or marks; (5) making false qual-
ity or quantity representations about
grain; and (6) selling export grain with-
out a certificate of registration.

(c) Grain handling activities. Grain
handling activities subject to moni-
toring for compliance with the Act in-
clude but are not limited to (1) ship-
ping export grain without inspection or
weighing; (2) transferring grain from
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